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The 2024 election crashed over the nation with a red wave. As the waves crashed to the
nation’s shore, so did numerous executive orders. “By the authority vested in me as President by
the Constitution and the laws of the United States of America, it is hereby ordered,” are the words
before President Trump’s impactful Executive Order 14151.2 This Presidential order is
responsible for terminating all mandates, policies, programs, preferences, and activities in relation
to diversity, equity, and inclusion (hereinafter D.E.1.).> Some citizens are up in arms, others are
thrilled. The following is an analysis of the ongoing debate and retreat from DEI initiatives,
highlighting a critical turning point in the public conversation about diversity and inclusion.

L THE SCOPE OF INHERENT PRESIDENTIAL POWERS: EXECUTIVE ORDERS

The powers of the President are vested in Article IT § 1 of the United States Constitution.*
However, there is no explicit mention of the power of the President to create executive orders.’
The inherent power to issue executive orders relies on historical practice, executive interpretations,

and court decisions.® This power includes the Take Care Clause, which orders “the President ‘shall
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take Care that the Laws be faithfully executed,”” meaning the President has a duty to ensure laws
are enforced.” The adoption of this power to issue executive orders is grounded in the Constitution
under the President's broad ability to issue directives.® Executive orders consist of written and
signed directives from the President that apply to the federal government and are revocable at any
time by the President.’

II.  WHATIS DEI?

A. Evolution of DEI
Diversity, equity, and inclusion are three simple words that carry the weight of a major

controversy within the country. The commencement of DEI programs is said to have its roots
established in the Civil Rights Act of 1964, making employment discrimination due to race, color,
sex, religion, or national origin illegal for employers with more than 15 employees.!’ Since the
enactment of the Civil Rights Act, DEI has expanded to encompass a wide variety of minority
groups as programs have been integrated into both the public and private sectors.!! Today, DEI
programs are purported to be organizational frameworks that seek to promote the fair treatment
and full participation of all people, particularly groups who have historically been
underrepresented or subject to discrimination based on identity or disability.!? Therefore, the

question to be asked is: why is DEI so controversial?

B. Naysayers of DEI
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Critics of DEI programs echo the sentiment that they are ineffective and do not produce
measurable improvements in diversity and inclusion in the workplace.!* According to the Harvard
Business Review, it should come as no surprise that most DEI programs are not increasing
diversity due to companies using ineffective tactics that have not worked for decades.!* Many DEI
training programs utilized by employers attempt to police people’s thoughts and actions, and
studies show “this kind of force-feeding can activate bias” rather than deter it.!> The benefits of
DEI are not long-lasting, rarely lasting more than a few days, and studies suggest that it can initiate
bias or backlash.!'® Companies nonetheless continue to implement DEI programs, which in turn
have negatively impacted marginalized groups and do not work towards increasing diversity in the
workplace.!”

DEI critics push the sentiment that such programs undermine meritocracy.'® Dr. Shann
Patel emphasizes this notion in his article, stating how DEI programs focus on “group identities

and demographic characteristics.”!’

DEI programs “often involve quotas or preferential treatment
based on race, gender, or other factors, which can undermine the principle of meritocracy.”?® The
“Gender Mandate” Bill signed by the California Legislature in 2018 illustrates this point.2! This

bill imposed “diversity quotas on private corporations . . . requiring all publicly held companies

with their principal executive offices in California to have at least one woman director; two if the
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company has five board members; and three if the company has six or more board members.”??

Following this law was the “Diversity Mandate,” signed into effect in 2020, requiring “public
companies with California headquarters to have at least one board member who identifies as a
racial or ethnic minority or as gay, lesbian, bisexual, or transgender.”

Mandates, such as the ones enacted in California, are explicitly unconstitutional.?* The
Equal Protection Clause within the Fourteenth Amendment explicitly states that no state shall
“deny to any person within its jurisdiction the equal protection of the laws.”*> The Supreme Court
has consistently held that such quotas are unconstitutional, and California courts have specifically
struck down these mandates as violating the Equal Protection Clause and the California
Constitution. 26

Following President Trump’s lead, major companies like Facebook and Instagram
disbanded their DEI programs.?’” Meta, the parent company of Facebook and Instagram, will no
longer have hiring goals based on race or gender.?® Instead, their approach will focus on programs
29

that “apply fair and consistent practices that mitigate bias for all, no matter your background.

Corporations such as McDonald’s, Ford, Google, Amazon, and Walmart are also revoking
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diversity initiatives as the landscape around DEI is rapidly changing, specifically in the Supreme
Court.>°

III.  IMPLICATIONS OF EXECUTIVE ORDER 14151
This change of current for DEI does not mean it has reached its final days as many

companies have buckled down on their DEI programs amidst Trump’s Executive Order.’! Chief
Executive of Uber, Dara Khosrowshahi, believes the integration of DEI is “just good business.”*?
Many individuals and companies share the same belief that DEI programs are “essential to
fostering a positive work culture . . . improv[ing] employee morale, promot[ing] business ethics,

”33 So, therefore, how does Trump’s

and driv[ing] creative problem-solving and innovation.
Executive Order impact companies who wish to keep their DEI programs intact?

The implication of Executive Order 14151 is explicitly targeted at the federal
government.** Private companies may be impacted only if these companies have contracts with
the government or DEI-based federal grants, in which case they would not continue to receive
federal funding for DEL3?

Several plaintiffs joined to hail President Trump to court over the legality of his executive

orders, alleging that provisions of Order 14151 violate the Fifth Amendment Due Process Clause,

the First Amendment Free Speech Clause, the Spending Clause, and the Separation of Powers
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Clause.’® Plaintiffs contend the Executive Order was unconstitutionally vague, which would
inhibit proper compliance with the Order, resulting in a risk for liability.?” Plaintiffs allege the
Executive Order exceeds the constitutional authority of the President as a violation of the
Separation of Powers and Due Process clauses of the Constitution.®® Additionally, one of the
Plaintiffs’ arguments includes how the execution of Executive Order would cause irreparable harm
to the Plaintiffs and similarly situated federal contractors, grantees, and entities identified as targets
for investigations and other compliance initiatives.*”

United States District Judge, Adam B. Abelson, found the challenged provisions of
Executive Order 14151 to be unconstitutionally vague, and plaintiffs were likely to succeed on
their claims under the First Amendment and Fifth Amendment Due Process Clause.*® The decision
resulted in granting an injunction for two provisions of the executive order in full and one provision
in part.*! The enjoined parties may not use the Termination Provision to “pause, freeze, impede,
block, cancel, or terminate any awards, contracts or obligations, or change the terms of any Current
Obligation.”*? The Certification Provision may not be enforced by the enjoined parties, which
eliminates requirements for federal contractors and grantees to certify that they do not operate DEI
programs.*? Lastly, pursuant to the Enforcement Threat Provision, the enjoined parties may not
bring DEl-related enforcement actions against private parties, government contractors, or

government grantees.**
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This is not the end of the road for Executive Order 14151 as the wait for the matter to be
appealed begins. Importantly, the court’s injunction expressly excludes the President and portions
of the order that direct federal agencies to take internal action.*> Even with the impending appeal,
private companies who are neither in a contractual relationship with the federal government or
receive federal funding are free to continue their DEI programs.*®

IV. CONCLUSION

While political and economic pressures have led some to retreat from DEI commitments,
the enduring advocacy from various leaders and organizations highlights the ongoing debate about
the role and value of DEI. The current administration has made their stance on DEI abundantly
clear by implementing several executive orders to disband such programs. Furthermore, public
sentiment reflects this divide on DEI as Americans are becoming more vocal on which side of the
fence they stand on. As DEI initiatives continue to face mounting criticism and rollback, its

relevance and predominance in our society’s future comes into serious question.
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