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In recent years, public school libraries throughout the country have become targets of
organized and unprecedented efforts to remove books with LGBTQ+ themes.? Conservative
parents, school administration, political groups, and state officials label the books as obscene,
pornographic, or overly sexual.> While some challengers take a targeted approach by objecting to
specific books, such as Gender Queer by Maia Kobabe,* an alarming trend has emerged: pushing
for the blanket removal of any books containing LGBTQ+ content.’ The censorship trend over the
past three years has led PEN America to document instances of book bans.® For example, the
2022-2023 school year report revealed that, among 2,532 book bans affecting 5,049 schools
nationwide, 41% of the targeted books included LGBTQ+ characters or themes.” In comparison,

the 2023-2024 school year reached new heights, seeing 10,046 instances of book bans, and 39%
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of the 4,000 titles pulled from shelves included LGBTQ+ content.® This article examines how the
landmark case Island Trees Union Free Sch. Dist. No. 26 v. Pico’ influences the recent surge in
school library book bans and the concerning implications of labeling LGBTQ+ themed books as
obscene to circumvent the First Amendment.!°

The First Amendment states, “Congress shall make no law . . . abridging the freedom of
speech, or of the press . . . .”!! The Freedom of Speech and Freedom of the Press clauses work
together to provide individuals with a constitutional right against government censorship of
information and suppression of ideas.!? While school officials have broad discretion to make
content-based decisions for their libraries,'® the First Amendment limits that discretion to ensure
it is not exercised narrowly in favor of certain partisan or political viewpoints.'* The district court
examines the motive behind a school board’s actions to determine whether the book removal
violated students’ First Amendment rights since schools cannot remove books purely because the
school does not like the content of the book’s message.!> Therefore, a school board exceeds the
scope of its discretion when its primary reason for a book’s removal was an attempt to “prescribe

what shall be orthodox in politics, nationalism, religion, or other matters of opinion.”!®
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In 1975, members from the Board of Education of a local New York school district attended
a conference hosted by an organization of politically conservative parents concerned about the
State’s education legislation.!” The Board obtained a list of books at the conference deemed
“objectionable” and inappropriate reading material for students.!® A year later, the District’s
superintendent met with the high school and junior high school principals after the Board learned
that nine books from the list were available in the high school library!® and one book in the junior
high school library.?’ During the meeting, the Board gave an “unofficial” order to remove the ten
books from the libraries and give them to its members to read.?! After the Board’s directive became
publicized, it issued a press release justifying its decision by calling the books “anti-American,
anti-Christian, anti-Sem([i]tic, and just plain filthy” and asserting a duty to “protect the children in
our schools from this moral danger.”??

Shortly after the Board ordered the nine books’ removal from the District’s libraries and
curriculum, a group of students filed a lawsuit against the Board, alleging it decided to remove the
books because certain passages “offended their social, political and moral tastes and not because
the books, taken as a whole, were lacking in educational value.”?® The district court granted

summary judgment in favor of the Board, rejecting the argument that the Board’s actions infringed

on the students’ First Amendment rights while emphasizing the historical precedent of granting
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schools broad discretion in making content-based decisions to execute its educational policy.?*
After a three-judge panel wrote separate opinions reversing and remanding the case, the Supreme
Court granted certiorari to determine whether the Board’s actions were intended to suppress ideas
or justified by the intent to remove books considered vulgar or sexually explicit.?>

The Court disagreed with the district court, finding that removing books from school
library shelves directly implicates students’ First Amendment rights.?® For example, Justice
Brennan viewed school libraries as spaces where students can access various ideas and freely
choose the topics they want to explore, learn, or question.?’” While the plurality reaffirmed that
school boards retain vast power to make content-based decisions, it explicitly stated that discretion
is not absolute.?® The First Amendment prohibits schools from exercising their power to enforce
educational policies in a manner that endorses particular partisan or political viewpoints.?

The Court distinguished permissible and impermissible reasons for banning books.*® On
the one hand, the Court deemed the Board’s actions constitutional if the driving force behind the
book removal concerned valid educational reasons.>! On the other hand, the Court considered the
Board’s actions impermissible if a general opposition to the ideas expressed in the books motivated

the removal.’? In that case, the Board’s desire to silence beliefs conflicting with its own would
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violate students’ First Amendment rights.>* Ultimately, the Court found a genuine dispute of
material fact regarding the Board’s motive for removing the books.**

As the landmark Supreme Court case on removing books from school libraries, the
plurality decision in Pico lacks its precedential value because it failed to define a clear standard
for future cases.’®> Consequently, state legislators and school boards exploit this authoritative gap
to claim books with LGBTQ+ themes are “obscene,” and thus, removing them from school
libraries does not infringe on students’ First Amendment rights.3® Accordingly, reading Pico today
reflects the need for a stronger legal framework to resolve the lingering issues impacting the

nationwide rise of book bans in recent years.?’
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