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Artificial Intelligence (“Al”) is the hottest topic that everyone is talking about, especially in
the corporate world.? Businesses face a multitude of decisions that can be overwhelming and time-
consuming—that is where Al comes in to save the day.? In fact, more than half of the largest firms
in the country have plans to use Al to automate human tasks* with the goal of making quicker and
better decisions.’ By using Al to automate decision-making, businesses have been able to reduce
spending, increase their profits, and improve employee productivity.® However, problems arise
when Al is generated by inaccurate and biased data that produces flawed outputs known as
“hallucinations.” When businesses rely on these hallucinations for their decision-making, it
further perpetuates existing stereotypes and unfair practices related to the livelihoods of many

marginalized communities.®
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With businesses turning to Al at a fast pace, the law has not caught up to provide a regulatory
framework for assessing liability for the misuse and reliance on biased Al in decision-making.’ By
relying on hallucinations, rather than integrating human review in their final decision-making,
businesses may seek an “abdication of [their] responsibility”!? by creatively finding loopholes to
escape liability and accountability!! when harm ensues from their overreliance on Al The lack of
regulatory oversight!2 coupled with the fast evolution of technology highlights the urgent need for
governments and businesses to work together on developing Al regulation and safety.!?

L. LACK OF HUMAN REVIEW FURTHER EXACERBATES INEQUALITY

Meet Derek Mobley, an African-American male over forty years old who suffers from anxiety
and depression.!* He graduated with a bachelor’s degree from Morehouse College, a Historically
Black College and University, and graduated with honors from ITT Technical Institute.!> In
addition to his academic background, Mr. Mobley has years of experience in the financial, IT and
customer service industries.!'® Mr. Mobley applied to over 100 positions with companies that use
Workday for its application process.!” One might think, over 100 applications, he surely must have
interviewed for a few of those positions. Unfortunately, that was not the case—Mr. Mobley was

rejected for every position he applied to.!®
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Mr. Mobley sued Workday alleging that its Al algorithm-based screening tools relied on biased
data leading to disparate impact discrimination because of his race, age, and disability.!” The court
found it plausible that Workday’s overreliance on its automated Al screening tool could have led
it to disproportionately reject applications based on race, age, or disability.? Specifically, it was
the fact that Mr. Mobley was rejected by companies across different industries, and received most
of those rejections at odd hours of the night.?! Most notably, the court rejected Workday’s
argument that it cannot be held liable under agency law. The court reasoned it may be plausible to
find Workday liable because businesses delegated their “traditional function” of the application
and interviewing process to Workday’s Al algorithm-based screening tools.?? The court added that
“[w]ithout agency liability . . . no party would be liable for intentional discrimination . . . .
[[]gnoring this gap would allow companies to escape liability for hiring decisions by saying that
function was handed over to . . . artificial intelligence.”? One in four companies relies on Al
automation for its hiring and talent acquisition process?* and Workday is only one of many.

Mobley?® could be a groundbreaking case impacting how courts across the country will address
liability on companies that depend on Al for its automated decision-making.?® This could be
particularly insightful in cases where the lack of human review leads to adverse outcomes that

promote inequality and unfair results. For example, a class of elderly patients insured under
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UnitedHealth Group, Inc. allege that they have been wrongfully denied coverage for medically
necessary care because the insurance company has relied on its Al algorithm to predict how much
care is required—ultimately overriding their physician’s recommendation for care.?” Then there is
Harbor Group, a property management company, that relied on its Al algorithm to decide whether
to approve people for an apartment.?® Its Al algorithm was automatically denying all rental
applicants that possessed a Section 8 low-income housing voucher—further enforcing income
discrimination and disproportionately impacting the Black community.? If decisions surrounding
employment, healthcare, and housing were not impactful enough, Al has also been used to predict
the likelihood an inmate may re-offend which has negatively led state parole boards to deny Black
inmates parole at a disproportionate rate compared to white inmates.>

II. NAVIGATING THE PITFALLS

The above examples represent only a fraction of the growing number of cases in federal and
state courts®! regarding the use of AI. With the lack of guidance from federal and local legislators,
courts are tasked with developing their own judicial interpretations in deciding how to assess the

liability and accountability of businesses that over-rely on Al for decision-making.*? As these cases
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continue through the litigation process, it should provide legislators with “clarity on the gaps they
will need to fill.”*3 Some legal scholars argue that rather than only looking to the government for
regulation, perhaps a better answer is to approach the private industry by imposing self-regulation
policies.** However, allowing businesses to self-regulate their overreliance on Al without
appropriate oversight would grant them the freedom to create harmful bad policies*>—further
promoting inequality in pursuit of higher profits, efficiency, and productivity.’® For example,
UnitedHealth Group, Inc. has allegedly disciplined and terminated employees who have deviated
from its AI prediction recommending elderly patients be denied care.’” There is also State Farm
that has allegedly developed an Al algorithm built by biased housing and claims data to
disproportionately discriminate against Black homeowners.*® In its motion to dismiss, State Farm
reasoned it could not be held liable for the disparate impact caused by its Al algorithm because the
Disparate Impact Clause under the Fair Housing Act “has never been applied to insurers, and that
even if the claims were cognizable, they’d be barred by the McCarran-Ferguson Act.”® State Farm
alluded to escaping liability for the harm it caused to Black homeowners because a federal law,
that authorizes states to regulate insurance companies, can provide a safety blanket if that state

does not have legislation in place to protect consumers from the overreliance on AL*°
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Recent settlement agreements illustrate that the appropriate answer may be for businesses,
local organizations, and legislators to work together on developing safeguards for accountability.*!
In the settlement agreement in Open Communities v. Harbor Grp. Mgmt. Co., both parties agreed
to work together to develop appropriate Al-produced responses for inquiring housing choice
voucher applicants rather than automatically rejecting their applications.*? Even the City of Detroit
has agreed to require three separate sign-offs before it can rely on facial recognition,* and they
will not make any arrests or conduct lineups based solely on facial recognition results generated
by AL* Additionally, they must also provide training on the high risk and disproportionate rate
that facial recognition has misidentified people of color.** These two settlement agreements
illustrate how human review is an integral part of safely using Al for decision-making purposes.

111 CONCLUSION

The fact that many marginalized communities are the most severely impacted by these
automated practices could have us living in a system of “Algorithmic Jim Crow.”*® To avoid living
in such a world, businesses cannot solely rely on and delegate control to Al for their decision-
making without incorporating human review in its process. Geoffrey Hinton, a scientist who
created the foundation of machine learning for Al and recipient of the Nobel Prize in Physics,

warns that as Al continues to develop “we should be working hard now on how to make sure [AI]
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doesn’t take control away from people, because what we care about is people.”*’ Technology and
Al will only continue to evolve, and we will find ourselves relinquishing some of our decision-
making control in the name of living more conveniently. Before it gets too out of hand, businesses
and governments must work together to develop legislation and regulations to prevent further
marginalization as well as establish protocols to hold businesses liable for any disparate harm they

causc.
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