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In the digital age, the First Amendment’s guarantee of freedom of speech® continues to be
a core American value, still rigorously protected by the United States Supreme Court.* Social
media now plays a significant role in the exercise of free speech and the democratic process at
large.’> The United States Supreme Court has held that governmental attempts to limit social media
platforms’ editorial discretion are detrimental to First Amendment values.® Such laws limit social
media companies’ First Amendment right to choose what to host, display, and publish.” If these
laws were to pass constitutional muster, social media platforms would be obligated to host all
content, regardless of its nature, which could lead to weakened public trust in online political

discourse.?
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Without First Amendment protections and judicial checks on the constitutionality of these
laws, social media could become a tool for manipulating public opinion.” Such government
restriction would undermine the very essence of free speech, particularly online.!® On the other
hand, there is an inherent danger in large social media companies’ broad capacity to filter and
remove their own users’ posts, running the risk of controlling popular opinion.!! This article will
analyze the United States Supreme Court’s ruling in Moody v. NetChoice, LLC, where the Court
reviewed First Amendment challenges to state laws that sought to regulate how social media
platforms moderate content.!?

L. Moobpy v. NETCHOICE, LLC

Driven by the perception that social media platforms disproportionately silence
conservative voices, Texas and Florida passed laws granting their state governments the authority
to regulate the manner in which social media companies curate users’ posts.!*> Soon after these
laws were enacted, NetChoice, LLC (“NetChoice”) and other trade associations representing social
media companies, including Facebook and YouTube, sued in Texas and Florida alleging facial
First Amendment violations.'* Moody v. NetChoice, LLC ascended to the United States Supreme
Court with two questions presented: (1) whether the First Amendment protects every choice a

social media company makes as to what user-generated content it hosts and how it arranges that
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content; and (2) more specifically, whether Texas’s House Bill 20! and Florida’s Senate Bill
707216 violate the First Amendment by regulating mega social media companies’ activities.!’
A. Procedural History

On review of preliminary injunctions, the Texas and Florida cases came to the United
States Supreme Court at an early stage.'® District courts in both states entered preliminary
injunctions precluding the statutes’ enforcement.!” The Court of Appeals for the Fifth Circuit
reversed the injunction, finding that the Texas law did not regulate any speech, and thus did not
implicate the First Amendment at all.?° The Court of Appeals for the Eleventh Circuit upheld the
preliminary injunction, finding that the Florida law was not likely to survive First Amendment
scrutiny.?! The United States Supreme Court ultimately vacated both decisions on procedural
grounds, holding that neither Court of Appeals properly addressed the facial nature of NetChoice’s
challenge.?? In its reasoning, however, the Court explained that key First Amendment precedent?
protecting intermediaries that compile and publish third-party speech apply fully to platforms like

Facebook and YouTube.?*

B. The First Amendment’s Applicability to Social Media
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“To the extent that social-media platforms create expressive products, they receive the First
Amendment’s protection.”? Such expressive activity includes presenting a curated compilation of
speech originally created by others.?® As the Court described in Moody, major social media
companies curate their feeds by combining “multifarious voices” to create a distinctive expressive
offering.?” As such, the Court reaffirmed its holding in Turner Broadcasting System, Inc. v. FCC;
a private party’s collection of third-party content into a single speech product is itself expressive,
and intruding upon that activity must be justified under the First Amendment.?® Therefore, “[t]he
editorial function itself is an aspect of speech.”?’

C. Editorial Discretion

Social media platforms regularly make decisions about which third-party speech to display
and how to display it on users’ feeds.’® “Platforms employ editorial judgment to convey some
messages but not others and thereby cultivate different types of communities that appeal to
different groups.”! For example, Facebook removes or adds warnings to a wide range of content
in order to foster authenticity, safety, privacy, and dignity.’? Similarly, Twitter strives “to ensure
all people can participate in the public conversation freely and safely” by removing content that it

views as embodying hate, glorifying violence, promoting suicide, or containing election

misinformation.’® Thus, editorial discretion allows social media companies to decide “not to
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propound a particular point of view,””* without the government intruding to advance its own

interest in “protecting a diversity of ideas.”
1I. GOVERNMENT CONTROL AND ONLINE POLITICAL DISCOURSE

The government may not restrict expressive activities merely because it disagrees with a
speaker’s ideas.’® Texas’s law was motivated by the State’s belief that social media feeds were
skewed against politically conservative voices.>’” In Moody, the United States Supreme Court
reaffirmed its holding that it is not the government’s job to decide what counts as the right balance
of private expression—to “un-bias” what it believes to be biased, rather than to leave those
judgments to speakers and their audiences.*® The Court explicitly stated that the same principle
applies to social media platforms just as it does to other forms of expression.*®

Amicus briefs in support of NetChoice argued that forcing social media companies to carry
specific speakers’ content, including political candidates, violated the rule set out by the United
States Supreme Court in Miami Herald Publishing Co. v. Tornillo.*® In Tornillo, the Court held

that it is impermissible for the government, regardless of motive, to mandate that a private editor

“publish that which reason tells [it] should not be published.”*! Because the Florida law would
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42 it would authorize the

mandate platforms to exercise their editorial discretion “consistently,
State to control what information flows to the public and when.** This is particularly harmful for
online political discourse, as social media platforms would be prohibited from curating political
candidates’ speech, or any speech about those candidates.** Thus, government regulation of online
content could set a dangerous precedent, leading to harmful consequences for free speech, users’
autonomy, and the integrity of political discourse.*®
III. SOCIAL MEDIA’S INFLUENCE ON POPULAR OPINION

While government restrictions on speech raise concerns about censorship, there is also the
risk of social media companies shaping popular and political discourse*®. These platforms, driven
by algorithms*’ and private interests, can amplify misinformation, create echo chambers,*® and

minimize dissenting opinions, ultimately influencing political discourse in ways that are not

democratically accountable.*” The United States Supreme Court has considered such ways in
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which modern media empires can “shape” and even “manipulate popular opinion.”® Although the
Court expressed some concern with this issue, it ultimately found that states may not substitute
“governmental regulation” for the “crucial process” of editorial choice.”!
IV. CONCLUSION
As Moody v. NetChoice, LLC awaits its final legal determination, the future of the First
Amendment’s application in the digital age remains a controversial issue.> In a world increasingly
reliant on social media platforms, it is important to strike an appropriate balance between

protecting free speech and allowing these companies to exercise responsible editorial discretion.

30 Tornillo, 418 U.S. at 249-50.

SUId. at 258.

52 The United States Supreme Court vacated and remanded the cases back to the Fifth and Eleventh Circuits. Moody
v. NetChoice, LLC, 144 S. Ct. 2383 (2024).



