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The 2020 election, perhaps the most controversial election in history, created a great divide
amongst the country. Now, the 2024 election proposes potential for the same candidates: President
Joseph R. Biden Jr. (“Biden”) and former President Donald J. Trump (“Trump”).? To prevent
history from repeating itself, extensive measures are ensuing to remove former President Trump
from the ballot.

The controversy that former President Trump should not appear on the ballot lies in Section
Three of the Fourteenth Amendment (“Section Three”) and Trump’s role on January 6, 20213
(“January 6”). The Constitution provides:

No person shall be a Senator or Representative in Congress, or elector of President

and Vice President, or hold any office, civil or military, under the United States, or

under any State, who, having previously taken an oath, as a member of Congress,

or as an officer of the United States, or as a member of any State legislature, or as

an executive or judicial officer of any State, to support the Constitution of the

United States, shall have engaged in insurrection or rebellion against the same, or

given aid or comfort to the enemies thereof. But Congress may by a vote of two-
thirds of each House, remove such disability.*
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Voters in thirty-six states challenged former Trump’s name appearing on the primary
ballot.’ Of these states, Colorado, Illinois, and Maine declared Trump ineligible to appear on the
ballot, while fourteen others rejected this claim entirely.® With President Trump leading the
Republican Primary polls,” and many still questioning the validity of the 2020 election,® how will
disparities from state-to-state impact the overall results of the 2024 election? This article will
examine the implications of Section Three and the dangers of removing political candidates from
the ballot.

I.  ANDERSON V. GRISWOLD

The main question presented in Anderson v. Griswold was whether Trump engaged in
insurrection, thus disqualifying him from re-election as President.” The suit arose from a group of
voters who sought to remove Trump from the Colorado primary ballot because he “engaged in
insurrection,” consequently violating his oath "to support the Constitution.”!°
First, the Colorado Supreme Court concluded the State does have the authority to assess

Presidential Candidates.!! The court held that Article II'? gives Colorado the power to appoint

electors, and Colorado utilizes this power through the Election Code.!3!'* Additionally, the Election
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Code was properly exercised by the Electors to challenge the listing of Trump on the primary
ballot.!?

The court then turned to the construction of the language in Section Three to determine
whether it applies to the President.'® The court held “any office, civil or military” being overbroad
meant to include the President.!” Next, “officer of the United States” is a “catch-all phrase,”
including the President.'® Lastly, the court found that the presidential oath aligns with the meaning
of “support the Constitution . . . .”!? In conclusion, the court held Section Three may prohibit
Trump from re-election if found that he “engaged in insurrection,” with no action of Congress

necessary.20?!
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A. “Engage’**in “Insurrection
The court found that the mob’s purpose was to reverse the 2020 election results. To achieve
this, the mob attacked the Capitol while Congress was convening, with the intent to disrupt the

certification of the votes.?* The court found “the events of January 6 constituted a concerted and

public use of force or threat of force by a group of people to hinder or prevent the U.S. government

15 Anderson, 4 87, 56, 543 P.3d at 312.

16 1d. at 9128, 319-320.

7 1d. at 9 140, 322.

18 1d. at 99 144, 151, 323-24.

19 Anderson, 4 156, 543 P.3d at 325.

20 The Supreme Court of Colorado found that Section Three is self-executing; precedent shows the Thirteenth and

Fifteenth Reconstruction Amendments are self-executing and the Fourteenth Amendment, also a Reconstruction
Amendment, follows suit. See id. at § 106, 316.

21 14, at 99107, 160, 316, 326.

22 The Anderson Court defined “engaged in” to mean “an overt and voluntary act, done with the intent of aiding or
furthering the common unlawful purpose.” Id. at § 194, 332.

23 The Anderson Court defined “insurrection” as “encompass[ing] a concerted and public use of force or threat of

force by a group of people to hinder or prevent the U.S. government from taking the actions necessary to accomplish
a peaceful transfer of power in this country.” Id. at § 184, 330.

24 History.com Editors, supra note 3.



from taking the actions necessary to accomplish the peaceful transfer of power in this country.”?

The question then for the court was whether Trump incited the mob.2°

The Colorado Supreme Court contends that Trump “fan[ed] the flames of his supporters”
from the date of the election results until the events on January 6.2” The court referenced Trump’s
tweets?® contesting the election results and calling for a protest on January 6.2 In brief, the court
held that there was ample evidence that Trump is an oath-breaking insurrectionist.>

1I. THE THREAT OF ALTERING THE BALLOT

At the heart of United States democracy lies the right of qualified citizens to freely vote for
a candidate of their choosing and to have their votes counted.>! Even if the Constitution permits
Trump’s disqualification, it’s a slippery slope that society needs to be wary of. The Colorado
Supreme Court chose to exercise this “power” at the outset of the election, prohibiting the people
from choosing to cast their vote for Trump.>?> However, perhaps the biggest controversy with
Anderson v. Griswold is that even “write-ins” cast would be disregarded.>* When taking away the
people’s ability to vote for the candidate of their choosing, the people are deprived of their right:
the people can neither freely vote, nor have their vote counted.

More importantly, the Colorado Election Code gives the Secretary of State the power to

disqualify candidates.?* This bestows politicians the power “to disqualify their political opponents
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from the ballot.”*> When this power is abused, democracy faces a tremendous threat. Interestingly
enough, Colorado, Illinois, and Maine have historically been democratic states, all voting Biden
into office in the 2020 election.’® Applying logic, these states are trying to remove political
opponents. It is difficult to argue here that this is not an abysmal abuse of power.

Finally, if Section Three is truly self-executing and may be enforced by the states, the
results of the election would be severely interrupted. With no uniform resolution, this would allow
states to essentially opt out of allowing Trump to appear on the ballot, while others do not. The
results would not reflect the true outcome of the election, since votes would be misplaced.
Correspondingly, other candidates would have an advantage in the states in which Trump did not
appear on the ballot. The Presidential election is a national matter, not a state-to-state matter.

III. ~ TRUMP v. ANDERSON

The Supreme Court of the United States granted certiorari over Trump’s petition to answer
the question “Did the Colorado Supreme Court err in ordering President Trump excluded from the
2024 presidential primary ballot?¥” Without even assessing the Colorado Supreme Court’s
contention that Trump “engaged in insurrection,” all nine Justices agreed?® that Colorado could

not exclude President Trump from the ballot.>
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Rather than assessing whether Section Three applied to President Trump, the Court held
that neither Colorado nor any other state has the power to enforce Section Three to any federal
officer, including the President; this power rests with Congress through Section Five of the
Fourteenth Amendment.***! Congress may exercise this power under Section Three at any time by
a two-thirds vote of each house.*? Be as that may, the Court calls attention to the history of Section
Three, which has only been enforced post-election “to ensure that some of the people’s chosen
candidates could take office.”* As can be seen, this is contrary to Colorado’s purpose.

More importantly, the Court illustrates the potential harm if some states remove Trump
from the ballot, while others do not.** The Court goes on to say that “the President . . . represent[s]
all the voters in the Nation,” but for some states to disqualify Trump from the ballot would be
contrary to this essential principle.* Equally important, this could allow some states, depending
on their election procedures, to achieve disqualification under Section Three, while other states
would fail based on the same premise.*®

Overall, the electoral map would face the biggest threat. The Court recognizes that votes
cast, or lack thereof, would of course affect the votes cast for the other candidates in other states.*’
It would be natural to follow that voters and political parties could “dramatically change their

behavior” because of this.*® Most importantly, the Court states that the change in the electoral map
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“could nullify the votes of millions and change the election result,” leading to chaos.*® For these
reasons, the Court held Colorado is precluded from removing Trump from the primary ballot.*°
V. CONCLUSION
It remains unclear whether Section Three precludes Trump from reelection. Nonetheless,
the Court made very clear that a state-by-state resolution of this matter creates both a burden on
Congress and a profound threat to the election results.’! Ultimately, to grant states the power to

challenge the validity of a Presidential candidate would be the greatest danger to this country's

democracy.
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