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PREFACE: A few days preceding the submission of this writing, I received a notification
on my phone informing me of the death of Justice Sandra Day O’Connor, the first woman to be
appointed to the Supreme Court? For centuries, it was unconscionable that a woman could be an
attorney, let alone serve on our nation’s highest bench; now, six women have made history doing
so. 3 It is undoubtedly because of the ceiling-shattering sacrifices of Justice O’Connor, and the
five female justices who followed her in her footsteps, that I can compose a piece such as this. As
a fellow woman in the legal profession, it is my honor to be able to honor the women who have
served or currently serve on this Honorable Court. May these justices, past and present, continue
to inspire women everywhere that they, too, will achieve their dreams, no matter who may want to
silence their voices or what detractors may stand in their way. As Justice Ruth Bader Ginsburg—
the second woman appointed to the Court—famously said, there will be enough women on the
Court “when there are nine.”*

The voice of opposition is often not the loudest or most flagrant—sometimes, it comes
from the minority, and frequently, it is from the perspective of a minority individual.’> Our judicial
system is no stranger to this phenomenon, and the nation’s highest court will experience it for

decades to come. ® When Justice Ketanji Brown Jackson assumed her role as Associate Justice of
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the Supreme Court of the United States on June 30, 2022, she shattered glass ceilings as the first
Black woman to serve on the nation’s highest bench. 7 She is the sixth woman to serve on the Court
in its 234 years of operation. ® The Court now consists of the most women justices presiding over
the Court at once: (1) Justice Amy Coney Barrett; (2) Justice Ketanji Brown Jackson; (3) Justice
Elena Kagan; and (4) Justice Sonia Sotomayor.” With Justice Jackson’s appointment to the bench,
the Court’s dissenting opinions on hot-button issues will likely be authored or joined by three
liberal women. !° This was the trend when the late Justice Ruth Bader Ginsburg!! sat on the bench,
as she was often joined in dissent by Justice Kagan and Justice Sotomayor. ' This writing will
dissect what this means for the foreseeable future of the nation’s judicial system by analyzing

powerful dissents of the left-leaning female justices during the last two Court terms.! It will also
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reflect on notable dissents of Justice Ginsburg and the late Justice Sandra Day O’Connor'?, as well
as developments in our society which paved the way for the indefinite reign of the 2022-2023
Roberts Court.

When President Joseph R. Biden, Jr., announced Justice Jackson’s nomination, he stated
that “[flor too long, our government, our courts haven’t looked like America.”!> While the
composition of the bench may more accurately resemble the likeness of our nation’s populace,
Americans do not necessarily agree that this translates to a reflection of what direction they would
like the Court to take.'® Pew Research Center reports that 54% of Americans express an
unfavorable view of the Court.!” Favorability of the Court experienced a decline in recent years
with a difference of 26% since 2020.'® The Associated Press” NORC Center for Public Affairs
Research surveyed adults from May to December 2022 and found that 18% had a great deal of

confidence in the Court, while 36% possessed hardly any.!® This recent spike in distrust in the
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operation of the Court is largely influenced by the monumental precedents that were set, and
overturned, in recent years—notably, Dobbs v. Jackson Women's Health Org..*°

While the Court now consists of the most female justices to sit on the bench at once, one
of the most controversial decisions of the 2021-2022 term arguably eradicated women’s bodily
autonomy.?! Prior to Justice Stephen Breyer’s retirement—which opened the door for Justice
Jackson’s momentous appointment—the Court delivered its landmark decision in Dobbs, ruling
that “[t]he Constitution does not prohibit the citizens of each State from regulating or prohibiting
abortion.” Justice Kagan, joined by Justice Breyer and Justice Sotomayor, delivered a vehement
dissent accusing the majority of reversing Roe and Casey solely “because it has always despised
them, and now it has the votes to discard them,” undertaking a “cavalier approach in overturning
[the] Court’s precedents,” with “no good reason for the upheaval in law and society it sets off.”2?
Justice Kagan framed her dissent as a warning to America for turmoil to come, remarking that the
majority hid the “geographically expansive effects of its holding,” and disregarded the
consequences that Dobbs would have on women of color, women of little means, and women as a
(second-)class.?® Particularly, she gave Americans notice that other autonomous rights, previously
decided by the Court to be implicitly protected by the Fourteenth Amendment, were presumably
on the chopping block because of the majority’s utter lack of legal reasoning in reaching its

decision.?* The underlying tone of this dissent, and the dissents that follow in the next term,

20 I Public Confidence in the U.S. Supreme Court is at its Lowest Since 1973, supra note 19.

21 See Dobbs, 142 S. Ct. at 2317 (Kagan, J., dissenting) (“[The Court] says that from the very moment of fertilization,
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22 Id. at 2284, 2335, 2319 (Kagan, J., dissenting).

2 Id. at2318-19 (Kagan, J., dissenting); see also id. at 2325 (Kagan, J., dissenting) (stating that the majority “consigns
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24 See id. at 2331-32 (Kagan, J., dissenting) (referencing Justice Thomas’ concurrence which calls for reconsideration
of Griswold, Lawrence, and Obergefell, and other “demonstrably erroneous” substantive due process precedents).
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showcase “visceral, personal gut punches” at the majority for making baseless decisions and
abandoning stare decisis merely due to the Court’s newfound conservativeness.?

In its 6-3 decision in 303 Creative LLC v. Elenis, the Court held that the First Amendment
prohibited Colorado from compelling an individual to create speech that they do not believe in.2°
Justice Sotomayor, as Justice Kagan did in Dobbs, pointed to the Court’s total absence of logical
reasoning in deciding this case.?’” She remarked that five years makes quite a difference, and not
just on the Court itself.?® Like Justice Kagan, Justice Sotomayor noted that the makeup of the Court
seemed to be the only factor in influencing the reversal of precedent—something that the Court is
not a stranger to, but should not be what stands between persons having liberties or not.?’ Justice
Sotomayor used her dissent to educate the majority on the discrimination that LGBTQ+ individuals
have faced for decades and to remind them of the numerous times the Court has been on their side
to protect their constitutional rights.* In several instances, Justice Sotomayor expressed her shock

that the Court somehow came to its decision without citing common-law cases to support its

23 See THE GALLUP PODCAST at 15:41 (“Those . . . visceral, personal gut punches that you're seeing justices delivering
to one another? That stuff is brand new. That is the stuff we have not seen certainly, you know, since the FDR court-
packing, roiling public conversation around the court.”).
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28 As Justice Kagan did in her dissent of Dobbs, Justice Sotomayor alluded to the Court’s majority right-wing ideology
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position.3! Justice Jackson followed suit in her dissent of Jones v. Hendrix, calling on Congress to
right the wrongs of the majority.*?

Justice Jackson, the Supreme Court’s newest associate justice, individually delivered her
dissent in Jones to express concern with the majority’s “nothing-to-see-here approach with respect
to the incarceration of potential legal innocents.”* She conveyed her personal disagreement with

the majority’s interpretation of the “saving clause” by using a statutory analysis of the law in

question, 28 U.S.C. § 2255(e)*. While her dissent holds no precedential weight, its value may

become as influential as Justice Ginsburg’s dissent in Ledbetter v. Goodyear Tire & Rubber Co.,
which arguably led to Congress passing the Ledbetter Act in 2009 in response to the Supreme
Court’s ruling.’® In a fashion similar to her fellow dissenters, Justice Jackson delivered a fierce
dissenting opinion in Students for Fair Admissions, Inc. v. President & Fellows of Harv. Coll.*® In
this case, the majority held that Harvard’s and UNC’s admissions programs could not be reconciled
with the Equal Protection Clause of the Fourteenth Amendment because of their use of race in the
process.®” Justice Jackson, joined by Justice Kagan and Justice Sotomayor, passionately objected

to the Court’s ruling, stating that “the majority pulls the ripcord and announces ‘colorblindness for

3! See 303 Creative LLC, 143 S. Ct. at 2326 (Sotomayor, J., dissenting) (“Tellingly, the majority cites no common-
law case espousing the monopoly rationale.”).
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all’ by legal fiat. But deeming race irrelevant in law does not make it so in life.” 38Again echoing
the sentiments of her fellow dissenters, Justice Jackson wrote that the majority’s judgment was
made “without any basis in law, history, logic, or justice,” sounding the same alarm of a Court at
risk of losing its legitimacy with each decision it makes.*® Justice Jackson asserted that the Court
exhibited “let-them-eat-cake obliviousness” by pandering to “those who either do not know our
Nation’s history or long to repeat it.”**

With legal precedent as shield and vigorous verbiage as sword, the liberal-minded female
Associate Justices eloquently made sure the majority, and Americans, knew that they would
continue to advocate for individual’s rights while on the bench, regardless of having to fight an
uphill battle or if their tone is misconstrued as “inappropriate or jarring.”*! Women are often
viewed as unfit for political life, which perpetuates the theory of gender inferiority even in our
nation’s highest court.*> Despite this, the justices’ dissents showcase a shifted tone between
members of the bench and a determination to be heard, even when in the minority.** Many of those
implicated in the cases brought before the Court identify as minorities—women, people of color,

incarcerated individuals, LGBTQ+ folks *—whose voices have been silenced or whose opinions

are shunned for decades before coming to the Court.* As an Indian-American woman navigating

38 Students for Fair Admissions Inc., 143 S. Ct. at 2277 (Jackson, J., dissenting).

39 Id. at 2264 (Jackson, J., dissenting); see also THE GALLUP PODCAST (discussing the impact of the Roberts Court’s
decisions on public perceptions of the Court’s legitimacy).

0 Students for Fair Admissions, Inc., 143 S. Ct. at 2277-78 (Jackson, J., dissenting).
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42 See HAYMAN, supra note 29, at 236-37 (“The critical element in theories of gender inferiority has been the idea
that a “‘woman’s nature,” a nature that “unfitted’ her for, among other things, political life.”).
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* See generally the decisions of Dobbs, Students for Fair Admissions, and 303 Creative, LLC (ruling against the
interests of the named minority groups).

5 See 303 Creative, LLC, 143 S. Ct. at 2326-29 (Sotomayor, J., dissenting) (recounting the struggles that LGBTQ+
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through the legal profession, I can only hope to have at least half the courage of the female jurists
of the Supreme Court to pioneer and persevere in the face of adversity during my career of lifelong

advocacy.



